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This article documents the late seventies behind-the-scenes battle 
led by Justice Lewis F. Powell, Jr., that forged a five-justice ma-
jority for a narrow Supreme Court holding in First National Bank 
of Boston v. Bellotti to bring corporate political media spending 
within the protections of the First Amendment. It shows that jus-
tices on the Court then recognized the holding as a considerably 
greater alteration of established law than another five-justice ma-
jority would maintain in 2010—when it expanded the influence of 
corporate money on democratic processes and the marketplace 
of ideas far beyond that seventies precedent. Justices William H. 
Rehnquist and Byron R. White remained so dissatisfied with the 
result in Bellotti that each authored harsh dissents declaring the 
majority holding to be completely at odds with settled law, and both 
remained on the Court long enough to have the opportunity to help 
form majorities in a series of subsequent cases that served to sub-
stantially narrow its holding. Nevertheless, Bellotti established a 
firm enough footing in the case law to allow the majority at the 
Court in 2010 to extend its reach far beyond what was established 
in 1978.

The second decade of the twenty-first 
century had just begun when the Su-
preme Court opened the door, via the 

First Amendment, to permit greater influence of 
corporate money on democratic processes than 
ever before. In the wake of that decision, it is 
instructive to look back at the original develop-

ments that made such an immensely consequential change possible 
a little more than a quarter-century later. It was in First National 
Bank of Boston v. Bellotti in the spring of 1978 that the Court first 
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brought corporate political media spending within the constitu
tional protections previously extended only to the freedom of speech  
of human beings.1 Without the holding that it institutionalized in 
First Amendment case law, corporate managers would only be able 
to spend their own money for political purposes, rather than that of 
their shareholders. Thus, it is to Bellotti that one can trace the roots 
of the Supreme Court’s January 2010 ruling that more sweepingly 
than ever protected the latter type of spending from regulation 
aimed at preventing corruption of political campaigns, or the ap-
pearance of such corruption.2 And as this research documents, that 
seminal ruling was so contentious among the justices who decided 
it that it almost never happened.

It arguably would not have without the determined efforts in 
late 1977 and early 1978 of Justice Lewis F. Powell, Jr., a success-
ful and influential corporate attorney before joining the Court, to 
put together a five-to-four majority for it. The intensity of the op-
position to those efforts among other justices provides an indica-
tion of just what a radical alteration of the Court’s jurisprudence 
on the subject Bellotti represented for them. Although current jus-
tices such as Anthony M. Kennedy have suggested that recent ef-
forts to protect political campaigns from the corrupting influence 
of corporate money had no precedent,3 this study’s analysis shows 
it was Bellotti that more plausibly can be said to have come out of 
nowhere. This analysis of the justices’ battle behind the scenes in 
Bellotti provides further indications of just how debatable a founda-
tion supports the efforts at the court to remake corporate political 
media spending as corporate “speech.” 

“What is perhaps most remarkable about the Court’s opinion 
in Bellotti is the virtual absence of the corporation from it,” one 
scholar wrote a few years after the ruling.4 “The opinion has a qual-
ity of abstraction, of disembodiment, of remoteness from social re-
ality, that makes it formalistic. It reasons from highly abstract First 
Amendment principles. It supports its reasoning with arguments 
provable only through empirical investigation, but substitutes logic 
for evidence.” 5 This study focusing on Justice Powell’s papers relat-
ing to the development of Bellotti helps explain how that quality of 
artificiality arguably derives from a labored effort to avoid talking 
about what was actually at stake in the case: corporate political 
media spending. That was blurred from the beginning of Justice 
Powell’s discussions with the clerk who assisted him extensively 
on Bellotti, reframing the matter at the heart of the case instead in 
terms of a corporation’s “expression of views.” In a literal sense, of 
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course, the artificial being that is a corporation cannot “express” 
views, or anything else. Its managers, employees, stockholders, and 
other parties interested in a corporation’s operations can express 
their views—and of course their right to do so was constitution-
ally protected long before Bellotti reached the Court. So what was 
at issue in that case (and essentially at the heart of all the related 
cases since then) was whether the First Amendment could be used 
to block regulation of corporate managers’ spending directly from 
the profits in corporate treasuries—which in principle belong to the 
stockholders—on media communications aimed at influencing po-
litical outcomes.

It was a deeply dividing proposition among the justices on the 
Court in 1978, and it has remained so to this day. In his Bellotti 
dissent, Justice Byron R. White spelled out what Justice Powell’s 
majority opinion strove to shrug aside: “In short, corporate man-
agement may not use corporate monies to promote what does not 
further corporate affairs but what in the last analysis are the purely 
personal views of the management, individually or as a group.” 6 
Justice Powell’s papers show that the Bellotti Court originally came 
close to an almost unanimous decision to dispose of the case on 
much narrower grounds that would not have established the land-
mark First Amendment protection for corporate political media 
spending. Whether and how that would have been addressed by the 
Court in some later case can only be speculated upon, but it is clear 
that developments behind the scenes dramatically evolved the na-
ture of the Bellotti ruling by the time it was handed down in April 
1978. Among those developments was the first clear articulation of 
the strategy on disregarding the source of the speech in question and 
focusing only on speech in the abstract, which appeared in a bench 
memorandum prepared for Justice Powell two months in advance 
of oral arguments in the case. In that memorandum, his clerk wrote 
that the corporate appellants would likely lose if the Supreme Court 
began from the premise—as the Massachusetts Supreme Court 
had—“that corporations are unique because of their artificial ex-
istence” as a creation of state law.7 The memorandum’s rhetorical 
emphasis on what corporations “think” and the “silencing” of cor-
porations’ “views” signaled the beginnings of what would become 
an enduring reframing effort.

This article was developed through historical analysis of the 
relevant memoranda, correspondence, and other documents in the 
private Court papers of Justice Powell, who died in 1998. Method-
ologically, it offers insights beyond what is available in published 
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rulings of the Court in that it permits exploration of the manner in 
which a watershed opinion reached its final, published form. Jus-
tice Powell kept extensive notes that provide researchers a detailed 
paper trail back into the Bellotti era of some three decades ago, 
revealing how the interactions among justices and between justices 
and clerks critically shape the nature of Court rulings. They pro-
vide a window into the priorities Justice Powell maintained in his 
efforts to fashion the resolution of Bellotti at the Court, as well as 
those of Justices White and William H. Rehnquist and Chief Jus-
tice Warren E. Burger in particular—whose communications with 
Justice Powell and separate opinions document the significant roles 
they played in the case. Justice Powell’s archives are particularly 
valuable for this study in that the private papers of those justices are 
not yet available to researchers. 

This introduction is followed by discussions of Justice Pow-
ell’s background, relevant literature on scholarly assessments of his 
jurisprudence, and the manner in which corporate political media 
spending became the subject of a series of major First Amendment 
cases in the late seventies and early eighties. The remainder of the 
article is devoted to historical analysis of Justice Powell’s papers 
related to the development of his opinion in Bellotti, a discussion of 
the landmark ruling’s legacy, and conclusions.

The Jurisprudence of Justice Powell 

Lewis Franklin Powell, Jr.’s fifteen years on the Supreme Court 
began in 1972 as part of a wave of new faces and ideologies. Be-
tween mid-1969 and the beginning of 1972, four new justices were 
appointed to the Court by President Richard M. Nixon, including 
Burger as chief justice following the retirement of Earl Warren.8 
“When Powell took his seat at the Conference table, . . . on the 
crucial issues, the Nixon Justices could be expected, more often 
than not, to end up on the same side,” Justice Powell’s biographer 
wrote. “Each of them was more conservative than any of the hold-
overs from the Warren Court. Together they formed a block of four, 
loosely united by outlook and sympathy, and—apparently—poised 
under the leadership of Chief Justice Burger to remake American 
constitutional law.” 9 Justice Powell would prove by some measures 
to be the Court’s most centrist justice, siding with the majority in 
ninety percent of the cases—more than any other justice—during 
his time on the bench and casting fewer dissenting votes.10 “As a 
pragmatist, Powell had a distinct advantage. . . . There was nothing 
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but his own sense of justice to keep him from building a majority 
with justices on either side of the ideological spectrum,” in Craig 
Evan Klafter’s assessment.11 Other analysis has contended that Jus-
tice Powell’s particular pragmatism was characterized by a “repre-
sentative balancing” methodology through which he aimed to give 
voice to a wide range of interests by arriving at a rule that could ac-
commodate all of them, “consistent with recognition of and respect 
for other competing interests.” Paul W. Kahn concluded that such 
an approach was an unacceptable foundation for judicial review, 
however, because rather than “calling on legal argument and the 
unique virtues of the Justice, it calls upon the virtues of statesman-
ship, and offers no principled explanations, thus offering “nothing 
new to the political debate.” 12 Others have found Justice Powell’s 
propensity for such balancing in contentious cases like Regents of 
the University of California v. Bakke—with a principal opinion that 
both struck down the school’s minority-admissions system and es-
tablished an enduring rationale for race-conscious admissions13―
skillfully finessed complex questions and a deeply divided Court 
in a manner that “solidified his reputation as a pragmatic moderate 
and propelled him to national prominence.” 14 

Powell’s remarkable concurring opinion in Branzburg v. 
Hayes15 also figures prominently in his legacy. Maintaining as it 
does a reporter’s privilege to protect sources, a principle rejected 
by the majority, Powell’s opinion has been described as “the con-
currence that spoke louder than the majority.” 16 Other scholarship 
has demonstrated the way Justice Powell’s concurring opinions—
which he wrote more of than any other justice during his time on 
the Court—frequently had the effect of similarly trumping majority 
opinions.17 Indeed, so successful was his practice of providing a 
case’s swing vote while authoring a highly influential concurring 
opinion that it has since been dubbed “Powelling.” 18 Although Jus-
tice Powell did not employ that specific technique in Bellotti, the 
case did require him to call upon considerable skills at finessing 
an intensely divided court. Also evident in the development of that 
case is the way that the dominant experiences from his professional 
life shaped the particular understanding of the corporate being that 
he would strive—and to a great extent succeed—to institutionalize 
in First Amendment law.

It has been argued that Justice Powell’s judicial centrism was 
actually more a reflection of “the social vision of the class he rep-
resented” than of a consistently principled approach.19 Noting his 
upbringing in “a relatively well-to-do background in the solid white 
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Virginia middle class” and his relatively rapid climb “to the upper 
echelon of corporate America” in his law practice, Mark Tushnet 
asserted that Justice Powell’s background “did not expose him to 
the wide range of human experiences that might have expanded his 
social vision. . . . [T]he people he worked with were drawn from 
a relatively narrow range.” 20 During the deliberations on Bowers 
v. Hardwick, for example, in which Justice Powell ultimately pro-
vided the fifth vote for a majority holding that criminal prosecu-
tions of consensual homosexual sodomy were constitutional, he 
countered assertions on the prevalence of homosexuality in society 
by insisting that he had never known a homosexual. It was common 
knowledge at the Court that he had worked with and even employed 
homosexuals, and in fact had discussions with a gay clerk work-
ing for him during Bowers—without either of them acknowledging 
the clerk’s sexual orientation—as Justice Powell wrestled with his 
decision.21 Justice Powell later said he regretted that vote, and his 
biographer concluded that he maintained “he had never known a 
homosexual because he did not want to. In his world of accomplish-
ment and merit, homosexuality did not fit, and Powell therefore did 
not see it.” 22 

Justice Powell’s vision regarding the corporate being also had 
been developed by a career focus that tended to exclude more di-
verse understandings of corporate influence. “Powell’s nearly forty 
years of experience in corporate boardrooms led him to trust the 
character of the average American businessman,” wrote A. C. 
Pritchard in an article linking the justice’s professional background 
with his jurisprudence on securities laws. “In Powell’s world, free 
enterprise and the businessmen who made it work were the foun-
dation of strong communities.” 23 That research concluded that “it 
would be difficult to identify anyone who did more to limit the 
reach of the federal securities law than Powell,” finding that act-
ing “in all good faith,” his reading of requirements on businesses 
regarding information provided to investors “was colored by his 
experience in corporate boardrooms, consistently leading him to 
favor narrower readings.” 24 Indeed, before his confirmation to the 
Court, Justice Powell worried that his experience as a corporate 
lawyer would generate the sort of controversy that contributed to 
the rejection of Nixon nominee Clement Haynsworth, Jr. two years 
earlier. He confided to Attorney General John Mitchell his fear 
that “the nomination of another southern lawyer with a business-
oriented background would invite—if not assure—organized and 
perhaps prolonged opposition.” 25 
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Ultimately, little attention during the confirmation hearings 
was paid to Justice Powell’s connections to big business, although 
that almost certainly would have been different if information re-
vealed a few months later had been public at the time. As the New 
York Times reported it in September of 1972, “Lewis F. Powell, 
Jr., in a confidential memorandum written two months before his 
nomination to the Supreme Court, urged the United States Cham-
ber of Commerce to mount a campaign to counter criticism of the 
free enterprise system in the schools and the news media.” 26 In the 
memorandum, which the Chamber has since made public, then- 
corporate attorney Powell also recommended aggressive efforts in 
the courts—particularly the Supreme Court—to advance business 
interests through the initiation of litigation and the filing of am-
icus (friend-of-the-court) briefs in other cases.27 Since that time, the 
thirty-four-page document has proven to be “the very blueprint for 
Supreme Court litigation that the Chamber has since followed,” re-
search such as Richard J. Lazarus’s has documented.28 The Chamber  
(through its National Chamber Litigation Center) began filing am-
icus briefs in 1977, including one in Bellotti that declared the mes-
sages disseminated by “incorporated enterprise” were as equally 
vital to “the free, frank, and robust expression of public opinion” 
fostered by the First Amendment as any other source of such 
speech.29 The Chamber’s efforts escalated quickly from there, with 
the number of such briefs filed reaching a dozen per Supreme Court 
term by the mid-1980s.30 

In recent analysis of the first term of the Roberts Court, the 
Times found that in the fifteen cases in which the Chamber filed 
briefs, its side won in thirteen―the highest percentage of victories 
in the thirty-year history of its litigation center.31 Such dominance 
at the Court has been characteristic of an age in which, since the 
early 1970s, corporate interests have won ever greater Bill of Rights 
guarantees.32 In considering the evolution in First Amendment law 
in that era, it is particularly relevant to document the formative le-
gal and intellectual elements that shaped its beginnings in 1977 and 
1978 within the chambers of the Supreme Court in First National 
Bank of Boston v. Bellotti, characterized as the “Magna Carta” of 
corporate First Amendment jurisprudence.33 The manner in which 
corporate political media spending was brought within the shelter 
of constitutional protection is reviewed in the next section.
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Corporate Political Media Spending and the First Amendment 

The story of how regulation of corporate political media 
spending became the subject of a series of major First Amendment 
cases traces back to reform efforts late in the nineteenth century.34 
Particularly since the Civil War, Americans had seen a dramati-
cally expanded use of the corporate form of organizing business, 
driven by abandonment of the inherited European tradition requir-
ing an act of governmental charter in order to acquire corporate 
status. Within a relatively short period of time, such changes made 
incorporation routinely available to the largest business enterprises 
the world had ever seen.35 A nation accustomed to small operations 
rarely valued at more than $1 million now looked upon corpora-
tions such as Standard Oil, American Tobacco, and US Steel, for 
example, all capitalized by the early twentieth century at hundreds 
of millions of dollars each.36 For many Americans, the staggering 
influence of the massive new business corporations represented a 
threat to societal balance, dwarfing traditional institutions of fam-
ily, church, and local community and looming as the very sort of 
excessive centralized power that American founders had sought to 
prevent.37 Efforts to rein in the excesses of the giant corporations and 
trusts began in the late nineteenth century, launching what would 
become the country’s first major period of regulatory activity. 

Turn-of-the-century mass media were characterized by a “re-
markable literature of indignation.” 38 Ida M.Tarbell’s The History 
of the Standard Oil Company and Henry Demarest Lloyd’s Wealth 
Against Commonwealth, both targeting John D. Rockefeller and his 
Standard Oil Company, the largest corporation in the world, were 
among the most prominent.39 Over the first decade and a half of the 
new century, a period of reform now called the Progressive Era 
saw the landmark 1911 breakup of Standard Oil and the American 
Tobacco Company by the Supreme Court for engaging in restraint 
of trade and monopoly.40 More broadly, the period was highlighted 
by a flourishing of popular democracy, including the secret ballot, 
popular initiative and referendum, presidential primary elections, 
and women’s right to vote. The creation of the Food and Drug Ad-
ministration in 1906 represented the first consumer-protection leg-
islation in American history.41

Massive contributions from corporations to political candi-
dates42 spawned the 1907 enactment of the Tillman Act,43 followed 
by the stronger Federal Corrupt Practices Act of 1925,44 through 
which corporations were prohibited from direct financial involve-
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ment in federal elections. That process continued with The Federal 
Campaign Act (FECA) of 197145 and further regulations in response 
to numerous illegal contributions to Nixon’s 1972 presidential cam-
paign.46 A series of amendments to FECA enacted in 197447 were 
challenged in 1976 in Buckley v. Valeo on the question of whether 
the First Amendment allowed government to regulate campaign 
spending so extensively. Concluding that the rise of expensive mass 
media made money the equivalent of speech, the Supreme Court’s 
complex ruling basically found that contributions made directly to 
candidates represented a potential form of quid pro quo corruption 
but that expenditures made in the advocacy of issues did not. Thus 
it held that limits on such spending were unconstitutional.48 Buck-
ley established that “political spending and political speech are 
inextricably interrelated and that the former cannot be restricted 
without adversely affecting the latter,” but it did not address regula-
tion of corporate campaign spending.49 

Two years later, the Court took up that matter in Bellotti. For 
some sixteen years before then, the legislature and corporate inter-
ests in Massachusetts had battled over whether the state could ban 
corporate spending on referendum questions that did not materi-
ally affect corporate interests. At the time of the Bellotti decision, 
thirty-one states had similar regulations, with many having been on 
the books for decades. The Massachusetts regulation went through 
much revision and litigation over the years, reaching the state’s Su-
preme Court three times before going on to the US Supreme Court 
in 1978. In addition to First National Bank of Boston, the corporate 
plaintiffs were New England Merchants National Bank, Gillette, 
Digital Equipment, and Wyman-Gordon.50 They argued that cor-
porate expenditures to influence political decisions were simply an-
other form of free speech.51 The State of Massachusetts argued that 
the regulation was crucial in maintaining public confidence in the 
integrity of government and elections by preventing the potential 
corruption of corporate wealth drowning out the voices of individ-
ual citizens and undermining democratic processes.52 An amicus 
brief filed by Northeastern Legal Foundation and Mid-America Le-
gal Foundation (organizations focused on corporate legal issues), 
maintained that “the lessons of history tell us that when a funda-
mental right is taken from one group in society, that right will not 
be long enjoyed by others.” 53 

The Supreme Court’s ruling in Bellotti established a degree of 
First Amendment protection specifically for political media spend-
ing by corporations, ruling that corporate spending on communi-
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cations that seek to influence the outcome of referenda does not 
lose its First Amendment protection “simply because its source is 
a corporation that cannot prove, to the satisfaction of a court, a 
material effect on its business or property.” 54 Justice Powell’s ma-
jority opinion declared that “self-government suffers when those 
in power suppress competing views on public issues ‘from diverse 
and antagonistic sources.’ ” 55 Indeed, as will be discussed at more 
length in the next section, it was critical to Powell’s assertions to 
focus them on “views” rather than spending. For example, he con-
tended that the Massachusetts regulation would have meant that 
“much valuable information which a corporation might be able to 
provide would remain unpublished because corporate management 
would not be willing to risk the substantial criminal penalties” that 
could be imposed upon them.56 Corporate management actually 
would have risked criminal penalties under such regulation only 
if it spent corporate revenues to influence referenda. The managers 
would have faced no risk of that sort if they simply participated 
in referenda campaigns as individuals, with none of the special, 
wealth-generating advantages (perpetual life, limited liability, and 
tax treatment) that are granted by government to the corporate 
form—but not to individuals.57 

In 1980, the Court reinforced its Bellotti holding in Consoli-
dated Edison v. Public Service Commission58 when it struck down 
another state regulation on a different form of corporate political 
media spending, a New York ban on enclosing corporate politi-
cal messages with electric-bill inserts.59 The Consolidated Edison 
Company had argued that it was essential to democratic processes 
that corporate speech “remain unfettered if the public is to be fully 
informed.” In one of a number of amicus briefs filed by other corpo-
rate parties, Mobil Oil depicted such regulation as “a frontal assault 
on the core of the First Amendment.” 60 Also in 1980, in Central 
Hudson Gas & Electric Corp. v. Public Service Commission,61 Jus-
tice Powell authored the majority opinion in which the Court struck 
down a state energy-conservation regulation that had banned ad-
vertising that promoted greater consumption of electricity.62 The 
State of New York contended that the power company’s efforts to 
use the First Amendment to advance its pursuit of profits reflected 
disregard for society’s pressing need to conserve energy,63 but Cen-
tral Hudson successfully argued that the state had banned “speech 
which conveys information of great importance to the consumer of 
energy and touches closely on vital societal interests.” 64 

Additional cases will be discussed further below in the con-
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text of how the opposition that Justice Rehnquist articulated during 
the debate among Supreme Court justices during the Bellotti ruling 
continued long afterward and ultimately shifted the Court’s juris-
prudence on corporate political media spending. Just as that debate 
among the justices remains contentious more than three decades af-
ter Bellotti, so too does the body of scholarship on this area of law. 
Multiple scholarly efforts have documented evidence of the cor-
rupting influence of corporate spending in relation to democratic 
processes.65 The literature addressing the Court’s jurisprudence on  
corporate political media spending includes a substantial body 
asserting support for its soundness in terms of law, philosophical 
grounding, political and social benefit, and consistency with funda-
mental principles of American freedom of expression.66 It includes 
another that argues against all that.67 In the next section, this article 
contributes new analysis to that robust discussion. The memoranda, 
correspondence, and other documents examined here reveal the 
way the landmark precedent that Bellotti put in place was almost 
resolved far short of that, and then the difficult struggle that a de-
termined Justice Powell faced in fashioning his opinion so as to win 
the barest of majorities for what the ruling ultimately did establish.

The Bellotti Papers: 1977

Justice Powell’s papers suggest that he was disposed in favor 
of the corporate appellants very early in the Court’s considerations 
of the case. In a memorandum he dictated as an “aid to memory” 
after reviewing the briefs filed in Bellotti more than eight months 
before the April 1978 decision was handed down, Justice Powell 
characterized his comments then as “quite tentative.” 68 Yet his tone 
and points of emphasis offer little basis for conjecture that he would 
have ruled on that day much differently than he did after consider-
ing oral arguments and the other justices’ views. He declared that in 
his “initial impression,” the statute in question was “invalid for one 
or more of the reasons asserted by appellants.” Justice Powell wrote 
that it seemed to him “appellants’ equal protection argument has 
substantial merit” and that the Court’s recent rulings in Virginia 
Pharmacy and Linmark Associates (neither of which were a cor-
porate political media spending case, but which asserted a societal 
interest in the “free flow of commercial information” as protected 
by the First Amendment) “go a long way toward recognizing First 
Amendment rights of corporate entities.” 69 Ultimately, in his Be-
lotti opinion, Justice Powell would write of how those cases “illus-
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trate that the First Amendment goes beyond protection of the press 
and the self-expression of individuals to prohibit government from 
limiting the stock of information from which members of the public 
may draw.” 70 

In that initial memorandum, however, Justice Powell made no 
mention of the transformational theory that would form the founda-
tion of his Bellotti opinion. That premise would be that the bottom 
line in the case was not whether corporations should have the same 
First Amendment rights as human beings, but that the “inherent 
worth of the speech in terms of its capacity for informing the public 
does not depend upon the identity of its source, whether corpora-
tion, association, union, or individual.” 71 It was through such al-
chemy that Justice Powell was able to transform corporate political 
media spending into “the type of speech indispensable to decision 
making in a democracy.” 72 In Powell’s Bellotti files, the first clear 
articulation of that approach―to disregard the source and nature 
of the actual object of the regulation in question and focus only on 
speech in the abstract―appears in a bench memorandum prepared 
for Powell a month later by his clerk, Nancy Bregstein, summa-
rizing facts, issues, and arguments in the case in advance of oral 
arguments.73

In the thirty-three-page memorandum, Bregstein devoted sev-
eral pages to the question of whether corporations have First Amend
-ment rights, which as she acknowledged was “the way both sides 
have phrased the central question of the case.” 74 But she warned 
that the corporate appellants would likely lose if the Supreme Court 
began from the premise—as the Massachusetts Supreme Court 
had—“that corporations are unique because of their artificial exis-
tence” as a creation of state law.75 “If, on the other hand, one con-
ceives of the problem in terms of what is prohibited rather than who 
is guaranteed a certain right . . . then the fact that appellants are 
corporations takes on a different significance [emphasis included],” 
she wrote. Taking the latter approach could be an uphill battle at 
the Court, she noted: “From the unanimity of the court below and 
the fact that there were four votes here to DFWSFQ [dismiss for 
want of a substantial federal question], I gather that others have 
adopted the former major premise.” 76 Bregstein conceded that “the 
Court never has held explicitly that the First Amendment protects 
corporate speech to the extent that it protects the speech of natural 
persons,” but argued “that is because until now government has not 
attempted to restrict corporate speech.” 77 

As in any such bench memorandum, Bregstein’s asserted argu-
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ments draw from potentially relevant case law, including the recent 
commercial-speech cases and other cases that could be read to sug-
gest (though not directly establish) First Amendment protection for 
corporations. Beyond the legal analysis in that memorandum, its 
choice of language reflects how early in the process that a rhetori-
cal emphasis began to develop that stressed framing the subject in 
terms of what corporations “think” and corporations’ “views.” 78 
For example: “In making up their minds, voters might (and should) 
be interested in . . . knowing how corporations think. . . . Although 
corporations are neither individuals nor sovereign, their expres-
sion of views on a political matter like the one involved here serves 
the goals sought to be furthered by the Amendment [emphasis 
added.]” 79 Framing the matter in terms of silencing corporations’ 
“views” would be central to advancing Powell’s arguments in Bel-
lotti. As an “artificial being, invisible, intangible, and existing 
only in contemplation of law,” as Chief Justice John Marshall put 
it in the seminal 1819 corporate-law case, Dartmouth College v. 
Woodward 80—a corporation cannot truly “think” or have “views.” 
It is the corporation’s managers, employees, and stockholders who 
think and have views to express, and thus as Bregstein’s memo-
randum noted, the regulation in question in Bellotti was argued to 
impose no more than “incidental” restrictions on those individuals’ 
freedom of speech on corporate matters (or any other matters).81 
What the challenged Massachusetts regulation literally targeted 
was corporate managers’ taking of funds from company treasuries 
(rather than their own money) for expenditures aimed at influenc-
ing the outcome of referenda. Thus, Bregstein wrote: “Rejection of 
the view that corporate speech is unprotected by the First Amend-
ment requires rejection of the contention that any effect on speech 
here is incidental. The latter contention makes sense only if it is 
accepted that only speech by individuals is protected.” 82

Although Bregstein’s memorandum declared that the “state’s 
interests here, if expressed candidly, is in removing from the vot-
ers’ consideration of the views of corporations,” 83 it noted that Mas-
sachusetts actually had argued its interests were in “(1) preventing 
corporations from interfering with the individual citizen’s role in 
the electoral process; (2) sustaining the individual citizen’s confi-
dence in government; and (3) protecting stockholders who may not 
hold political views contrary to those held by management.” 84 The 
memorandum dismissed the first two essentially on the argument 
that “[e]xpenditures to publicize a corporation’s views on a ballot 
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question cannot buy influence, except in unusual circumstances not 
present here.” 85 While accepting that the “[t]he state’s interest in 
protecting corporate stockholders is legitimate, and perhaps even 
substantial,” Bregstein argued that the Massachusetts regulation 
was “unnecessary because the state already has laws prohibiting 
ultra vires acts by corporate managers. If management used corpo-
rate funds to promote their own personal views, they could be held 
accountable in a derivative suit.” 86 Powell endorsed that sweep-
ing assertion through early drafts of his Bellotti opinion, but later 
would have to acknowledge the protection available to stockholders 
through the courts was rather more limited and nuanced.87 

The Landmark Ruling That Almost Never Was 

Early on in the Court’s discussions on the case, it appeared 
the resolution of Bellotti was going to be a relatively simple mat-
ter, never producing the landmark ruling that ultimately resulted. 
When the justices met in conference two days after oral arguments 
were heard in November 1977, eight of the justices indicated that 
rather than address the question of corporate First Amendment 
rights, they would reverse the ruling on the narrow grounds that 
the regulation’s “materially affecting” provision was unconstitu-
tional.88 The Massachusetts Supreme Court had declared constitu-
tional the state regulation stipulating that “no question submitted 
to the voters solely concerning the taxation of the income, property 
or transactions of individuals shall be deemed materially to affect 
the property, business or assets of the corporation.” 89 In the Bellotti 
conference, only Justice White agreed that the Constitution permit-
ted government to define the material interests of a corporation. 
According to Justice Powell’s notes, two justices (Justices Brennan 
and John Paul Stevens) mentioned concerns that a broader ruling 
could undermine the federal Corrupt Practices Act. Two justices 
(Justices Potter Stewart and Harry Blackmun) argued that corpora-
tions did have some degree of First Amendment rights, while two 
others (Justices White and William J. Brennan, Jr.) noted that gov-
ernment could be able to limit such rights as a corporation might 
possess. But ultimately the discussion on that day resulted in an 
eight-to-one vote to dispose of the case by ruling only on the “ma-
terially affecting” provision. Justice Powell indicated in his notes 
that he personally would prefer to go beyond that and also declare 
the entire Massachusetts statute unconstitutional, but wrote, “If we 
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can decide [the] case solely on the conclusive presumption [of the 
‘materially affecting’ provision], I probably could join” the major-
ity in such a ruling.90

In the days following that conference, however, other justices 
began to rethink their positions on Bellotti. Justice Brennan had 
been assigned to author the majority opinion, but three weeks af-
ter the conference he wrote the other justices to explain that his 
evolving position on the case had made him “doubt I can write an 
opinion that will command majority support.” 91 Justice Brennan 
explained that because ruling only on the “materially affecting” 
provision would leave the ban on corporate spending in referenda 
in place, the Court would be failing to decide a substantial ques-
tion that the appellants had raised. Further, he wrote, if he were to 
author an opinion addressing that question, “I presently feel that I 
would write to sustain its constitutionality.” Justice Brennan went 
on to explain why he would do so in language and reasoning that in-
dicated how deeply rooted the Court’s jurisprudence and the weight 
of legislative action were in the judgment that corporate political 
media spending represented a threat to democratic processes. He 
said his inclination to uphold the Massachusetts regulation was 
based on his conclusion that the Court’s holding the year before 
in Buckley v. Valeo (which Justice Brennan had joined) striking 
down federal campaign expenditure limits on human individuals 
would not similarly invalidate the Massachusetts ban on corporate 
expenditures in referenda.92 Brennan said he would be “loathe to 
undertake to write an opinion for the Court if . . . this view could 
not attract a majority,” but reminded the other justices that “[c]or-
porate spending as a corrupting influence in the political process 
. . . has produced numerous corrupt practice acts” over the course of 
the twentieth century “to enhance representative democratic gov-
ernment.” To invalidate the Massachusetts referenda regulation, he 
contended, “must inevitably call into question the constitutionality 
of all corrupt practices acts.” 93

The same week, in a letter copied to the other justices, Chief 
Justice Warren E. Burger wrote to Justice Brennan that “[e]ven be-
fore I received your memo of December 1 . . . I had begun to have 
misgivings about the case, particularly on its potential for under-
mining the well established Corrupt Practices Act’s limitations.” 
Not only did the Chief Justice find “differences between the First 
Amendment rights of an individual as compared with a corporate-
collective body,” but “[c]orporations rarely, if ever consult stock-
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holders on expenditures and indeed a great many expenditures are 
made without consulting with the directors, even though manage-
ment is accountable to both the directors and stockholders.” He 
recalled that “[m]any of us at the Conference” in November had 
“expressed concern about taking any step which would undermine 
state and federal Corrupt Practices Acts.” 94

Bregstein wrote a memorandum to Justice Powell briefly sum-
marizing why she believed Justice Brennan’s views were “shock-
ing” and arguing that he was wrong about both his interpretation 
of Buckley and the potential for the Court to undermine the consti-
tutionality of corrupt practices acts. As in her earlier memoranda 
on Bellotti, she focused the question on corporate “expression of 
views” rather than corporate political media spending. “It is a sorry 
state for democracy when the expression of views—even by pow-
erful, wealthy, and self-interested corporations (let alone corpo-
rations without those attributes)—is considered corruption,” she 
declared.95 Bregstein concluded by requesting that Justice Powell 
“[p]lease excuse the heightened emotional tone of this memo, but I 
am particularly surprised to hear these views coming from Justice 
Brennan. I am worried that other Justices may adopt them. I hope 
they will not.” 96 Those concerns about other justices were not mis-
placed, as the months ahead and the justices’ intense and near-even 
split in the development of the ruling would demonstrate.

A few days later Justice Powell wrote to the other justices, ex-
pressing more tactfully arguments similar to Bregstein’s. He briefly 
made the case for a broader ruling on the question of corporate 
First Amendment rights. “I think it is too late to hold that persons 
who elect to do business in the corporate form . . . may not express 
opinions through the corporation on issues of general public in-
terest,” he wrote, in language that maintained the focus on corpo-
rate expression rather than corporate political media spending. “It 
seems to me that circumscribing speech on the basis of its source, 
in the absence of a compelling interest that could not be attained 
otherwise, would be a most serious infringement of First Amend-
ment rights.” 97 Justice Stewart wrote the next day to tell Justice 
Powell that his “tentative views in this case closely parallel those 
expressed in your memorandum of December 6.” 98 But further sup-
port toward reaching a majority in Bellotti would come very slowly 
and extend well into the spring of 1978.
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Overcoming “Apparent Incongruities” 

Justice Powell and Bregstein began to engage in the drafting 
of his opinion in earnest by the end of December 1977. In a mem-
orandum late that month Bregstein described as “a very sketchy 
rendition of my thoughts about how to approach this opinion,” she 
emphasized that the theme should be that “the speech at issue here 
is at the ‘core’ of the First Amendment and therefore presumptively 
is protected. . . . The opinion need not address whether corpora-
tions’ First Amendment rights are ‘coextensive’ with those of indi-
viduals.” Indeed, she recommended that “[t]he opinion should state 
that it is not necessary to explore the outer limits of corporate First 
Amendment rights in a case where the proposed speech is at the 
core of First Amendment protection.” 99 Ultimately, Powell’s major-
ity opinion would declare: “[W]e need not survey the outer bound-
aries of the Amendment’s protection of corporate speech, or address 
the abstract question whether corporations have the full measure of 
rights that individuals enjoy under the First Amendment.” 100 Breg-
stein wrote that her conception of “core” First Amendment speech 
“resembles” the work of philosopher Alexander Meiklejohn, which 
“considers that speech which helps the citizenry govern itself is the 
most worthy of First Amendment protection.” 101 The memorandum 
asserts “the heart of the opinion” should be that “[i]t is antitheti-
cal to the First Amendment to judge whether speech is protected 
by looking to its source.” 102 Justice Powell’s majority opinion four 
months later would state: “The inherent worth of the speech in 
terms of its capacity for informing the public does not depend upon 
the identity of its source.” 103 

In that fashion, the Bellotti author would choose to embrace 
the interpretation that the reason “there is little discussion in the 
cases of whether corporations ‘have’ First Amendment rights” must 
be because “[s]peech presumptively is protected; only look to the 
source if relevant to the state’s asserted interest”104—rather than the 
alternative interpretation that the question simply had not been ad-
dressed by the courts before then. Justice Powell’s handwritten no-
tations on that memorandum indicate much agreement with it and 
often enthusiasm. Next to a passage on Bregstein’s reasoning that 
it followed from her interpretation of Meiklejohn that “the focus 
should not be primarily on the question ‘Do corporations have First 
Amendment rights?’ but on the question whether this speech is the 
type eligible for First Amendment protections,” 105 for example, he 
wrote, “Yes!” 106
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The choices made at that seminal stage of the development of 
Bellotti are crucial in understanding the leap of reasoning it would 
introduce into First Amendment jurisprudence on corporate politi-
cal media spending. Ultimately, Justice Powell’s majority opinion 
advanced its rationale in significant part by invoking what can at the 
least be considered debatable interpretations of Meiklejohn’s First 
Amendment theories and the way the Supreme Court institutional-
ized them in New York Times v. Sullivan.107 In Bellotti, for example, 
Powell cited Meiklejohn in support of one of the opinion’s funda-
mental assertions, that “[i]f the speakers here were not corporations, 
no one would suggest that the State could silence their proposed 
speech. It is the type of speech indispensable to decision making 
in a democracy.” 108 Certainly Meiklejohn’s considerable influence 
on the decision in Sullivan109 is widely agreed upon by scholars.110 
Yet there is also considerable contention that Justice Powell’s use of 
Meiklejohn represents a deus ex machina employed to overcome the 
“apparent incongruities” of extending First Amendment protection 
to nonhuman entities such as business corporations.111 Central to 
Meiklejohn’s influential First Amendment reasoning (including the 
conceptual elements Justice Powell cited so prominently in Bellotti) 
is his “town-meeting” articulation of freedom of speech, which he 
employs as a metaphor for illustrating government’s role in protect-
ing that freedom. When “the people of a community assemble to 
discuss and to act upon matters of public interest . . . [e]very man is 
free to come” and has “a right and a duty to think his own thoughts, 
to express them, and to listen to the arguments of others. The basic 
principle is that the freedom of speech shall be unabridged.” 112 So 
it is indisputable that Meiklejohnian thought mandates a barring 
of government from any viewpoint discrimination: “[N]o idea, no 
opinion, no doubt, no belief, no counterbelief, no relevant informa-
tion, may be kept from [citizens].” 113 Yet it is also indisputable that 
Meiklejohn’s town meeting additionally mandates equality in the 
marketplace of ideas—all there “meet as political equals” 114—and a 
“moderator” role for government in maintaining that equality. “The 
moderator assumes, or arranges, that in the conduct of the business, 
certain rules of order will be observed. Except as he is overruled 
by the meeting as a whole, he will enforce those rules,” because 
as Meiklejohn makes clear the town meeting “is not a dialectical 
free-for-all.” It is an assembly where the purpose is “not primarily 
to talk, but primarily by means of talking to get business done. And 
the talking must be regulated and abridged as the doing of the busi-
ness under actual conditions may require.” 115
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Thus that town meeting represents something very different 
from the laissez-faire marketplace of ideas that Justice Powell’s Bel-
lotti opinion attempts to justify with Meiklejohnian thought. The 
latter would deny government any role in protecting the freedom of 
the marketplace of ideas, even to prevent domination by corporate 
political media spending. Although Meiklejohn’s moderator is not 
allowed to decide which ideas are acceptable or unacceptable, he 
makes it clear how vital it is that the moderator take care to prevent 
any participants from dominating the deliberations. As an exam-
ple of the moderator’s role in guarding against such domination, 
Meiklejohn noted the case in which “twenty like-minded citizens 
have become a ‘party,’ and if one of them has read to the meeting 
an argument which they all have approved, it would be ludicrously 
out of order for each of the others to insist on reading it again.” 116 
Neither does New York Times v. Sullivan support a laissez-faire in-
terpretation that would bar the moderator from protecting the town 
meeting against unfair dominance by more powerful participants. 
The Sullivan Court grounded its ruling in the most fundamental 
principles that drove the founders’ efforts to ensure that the “struc-
ture of the government dispersed power in reflection of the people’s 
distrust of concentrated power, and of power itself at all levels.” 117 
Nothing is more consistent in the language of Sullivan than its pri-
ority on how the decision is intended, above all, to help maintain 
the sovereignty of the people—a process that requires protecting 
citizens from concentrations of power that threaten fundamental 
rights. It consistently articulated its rationale throughout the opin-
ion in terms of maintaining the peoples’ speech rights against 
encroachment by more powerful influences. Although there are 
other elements of the opinion that are crucial to its outcome, none 
are as closely linked to its holding in factual context, language or 
reasoning.

The Sullivan Court invoked the ideal of an “unfettered ex-
change of ideas” not in a manner so as to imply establishing that 
condition as an absolute or laissez-faire standard but as part of its 
broader discussion of protecting speech rights of the people in order 
to further self- governance. It did declare that “[t]he general propo-
sition that freedom of expression upon public questions is secured 
by the First Amendment has long been settled by our decisions . . . 
‘to assure unfettered interchange of ideas for the bringing about of 
political and social changes desired by the people.’ ” 118 But it did 
so specifically as part of its discussion on the question of whether 
“an expression of grievance and protest on one of the major public 
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issues of our time” loses it First Amendment protection “by the 
falsity of some of its factual statements and by its alleged defa-
mation of respondent.” 119 To reach its answer on that question, the 
Court weighed the interest in unfettered discussion of public issues 
against the interest in protecting reputation. That balancing led it to 
conclude that the Alabama liability standard was unconstitutional 
as applied to libel suits brought in response to criticism of govern-
ment officials—because such a standard leads to self-censorship 
and “thus dampens the vigor and limits the variety of public de-
bate.” 120 What the Sullivan Court clearly did not choose to do as an 
answer to that question, however, was to conclude that protecting 
unfettered discussion required going so far as a laissez-faire stan-
dard eliminating libel as a cause of action whenever matters of pub-
lic discussion are involved. Rather than embracing a laissez-faire 
approach of no standard at all, the Court set the standard higher, 
requiring actual malice as the level of fault required of public of-
ficials in libel actions.121

The Bellotti Papers: 1978 

Thus, the choices that Justice Powell made early on in formu-
lating his use of a laissez-faire understanding of the marketplace of 
ideas would result in an opinion that arguably stands considerably 
at odds with the sources it puts forth as its fundamental philosophi-
cal and legal justification. That intrinsic dissonance in conceptual-
ization likely at some level contributed to the difficult battle that lay 
ahead for him in winning even the minimum support he needed to 
form a majority for his position in Bellotti. By January 19, Bregstein 
had developed a rough draft of the opinion for Justice Powell,122 and 
he expressed enthusiasm for it, declaring it was true to the outline 
they had agreed upon and would “thoroughly demolish” the Mas-
sachusetts Supreme Court’s line of reasoning on whether and to 
what extent corporations have First Amendment rights.123 He ac-
knowledged that it “may not be easy to handle” the argument he an-
ticipated from “dissenting brothers” that “corporations, being crea-
tures of the state, may be subjected to virtually any regulation.” 124 
But he recommended that “we must find some appropriate way to 
emphasize that our opinion does not undercut the Federal Corrupt 
Practices Act.” 125

In his comments written on that draft while visiting his home 
in Richmond, Virginia, Powell expressed additional approval but 
line-edited it carefully, making notations in the margins and be-
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tween the lines on every page of the fifty-one-page draft and adding 
fifty pages of his own handwritten insertions and revisions.126 The 
changes he made were as meticulous as replacing “parameters” with 
“limitations”—declaring the former “too fashionable”127—and as 
sweeping as a six-page, handwritten insertion elaborating on the ar-
gument that the Court’s institutional-press cases had focused upon 
“the speech itself” rather than “the speaker’s identity or its relation-
ship to the subject matter.” In that passage, he acknowledged that 
in such cases the Court “took into account” the speaker’s identity 
insofar as it “entitled the party to assert abridgement of freedom of 
the press. . . . The press serves a special and constitutionally rec-
ognized role in informing and educating the public, offering criti-
cism, and providing a forum for discussion and debate.”128 But then 
he argued that “while the press has been singled out as specially 
competent to perform this function, it is the function itself that en-
titles the press to its freedom, not simply the label ‘press.’ Freedom 
of speech and of the press are servants of the same master, and 
are so inextricably linked as not to admit of a clear distinction.”129 
Thus, Powell suggested a conflation of all corporate political me-
dia spending with the practice of journalism, a blurring that would 
be resisted by others on the Court, particularly Justices White and 
Rehnquist.130 In the same insertion, Powell similarly sought to blur 
the distinction between individuals expressing “themselves” and 
corporate managers spending stockholder profits for political pur-
poses in arguing that the Court’s prior cases had “recognized that 
individuals do not abandon this interest in expressing themselves 
when they participate in a corporate enterprise.”131 In the final ver-
sion of his Bellotti opinion, those assertions on the institutional 
press would be more nuanced and narrow in scope, but their origi-
nal form offers insight into his inclination to sweepingly broaden 
constitutional protection for institutional press rights.132

By the time a second draft was completed in early February, 
Justice Powell declared it “materially improved” and his principal 
concern at that point to be trimming the length.133 A February 9 
memorandum again highlighted Justice Powell’s determination to 
brush aside the argument that the regulation in question regulated 
only corporate political media spending and thus did not restrict the 
freedom of speech of any individuals associated with the corpora-
tion. In response to Bregstein’s note on the third draft that she had 
“ignored” Massachusetts’ contention that its regulation represented 
no more than incidental infringement on expression in that “cor-
porate management and employees still are free to speak on these 
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issues as individuals,” Justice Powell wrote simply, “Forget this.”134 
By the last week of the month, Justice Powell’s draft opinion was 
circulating to other justices, and by early March, he was responding 
to the draft of Justice White’s dissent that was also circulating. The 
dissent asserted that it was “long recognized . . . that the special 
status of corporations has placed them in a position to control vast 
amounts of economic power but also the very heart of our democ-
racy, the electoral process.”135 Justice Powell’s March drafts include 
various changes made in response to that dissent, including one in 
which he declared: “Justice White’s views would allow curtailment 
or elimination of corporate activities that now are widely viewed 
as socially constructive. Corporations no longer would be able 
safely to support—by contributions or public service advertising—
educational, charitable, cultural, or even human rights causes.”136 
He did not explain why a government would conceivably choose to 
ban such “socially constructive” spending, nor address the fact that 
long settled corporate law already provided majority stockholders 
the ability to do just that.137

The first to formally join Justice Powell’s opinion was Justice 
Stewart, also a former corporate attorney, on March 7.138 The re-
maining votes needed to form a majority would prove more chal-
lenging. Already, it was growing clear how deeply divided the 
Court would be in Bellotti as Justice Brennan joined Justice White’s 
dissent the same day139 and two days later, Justice Thurgood Mar-
shall did the same.140 The same week, Justice Stevens wrote Justice 
Powell twice, first to explain why he would not be able to join at 
least part of his opinion141 and then to suggest a revision that might 
win him over.142 The final opinion did not fully incorporate every 
change Justice Stevens requested but apparently went far enough to 
assuage him, as he joined Justice Powell’s opinion in mid March.143

A few days earlier, Justice Powell had sent a letter to justices 
whom he was still hoping would support his opinion—Justices 
Blackmun, Rehnquist, Stevens, and Chief Justice Burger—to em-
phasize the changes he was making in response to Justice White’s 
dissent. His salutation of “Dear Uncommitted Brothers” reflected 
the still tenuous status of Bellotti at the Court at that point, in that 
he would need to win over three of those four in order to form a ma-
jority.144 Ultimately, he would get just that and no more, despite ex-
tended efforts to persuade Justice Rehnquist. Chief Justice Burger 
was the first to formally provide his support, though he noted he 
was considering a concurrence to emphasize his concern over its 
potential to undermine corrupt practices laws. He said he felt he 



www.manaraa.com

56 • American Journalism —

should “underscore the narrowness of the holding” because “I do 
not want corrupt practices statutes to be placed under a shadow. You 
have covered this, but it needs to stand out.”145 Ultimately, however, 
the Chief Justice issued a concurrence that did not mention corrupt-
practices statutes but instead offered an ominous discussion of his 
assertion that it had grown difficult to distinguish between media 
and nonmedia corporations, even in areas of corporate regulations 
such as that Bellotti involved.146 As for Justice Powell, he seemed to 
find the action by a justice whose support was crucial for the Bel-
lotti opinion rather confounding. He wrote in the margin of a circu-
lating draft of the concurrence: “I really don’t understand why the 
C. J. thinks this is desirable—but it does not affect my opinion.”147 

Justice Powell almost formed his majority on March 13, but 
Justice Blackmun indicated he was still not decided. He wrote 
that he was “always bothered and hesitant” concerning the use of 
phrases such as “least restrictive alternative” in relation to declara-
tions by the Court that a state had failed to utilize such an alterna-
tive in an effort to advance interests that implicate the First Amend-
ment—as Justice Powell’s draft did in two instances at that point. 
“It is so easy, after legislation has been enacted, and a challenge has 
come all the way here, to think of something less restrictive,” Jus-
tice Blackmun wrote, explaining that he “would feel much better” 
if that language would be removed from Justice Powell’s opinion.148 
Justice Powell agreed to the changes, and Justice Blackmun pro-
vided the fifth vote needed to form a majority.149 But the elimination 
from the opinion of all assertions that any such regulation of corpo-
rate political media spending could go no further than the elusive 
“least restrictive alternative” represented a significant narrowing of 
Bellotti’s holding for future courts.

Failed Quest for Broader Majority

Even though Justice Powell had a majority for his opinion 
by March 14, he continued to lobby for a broader one well into 
April—as well as to ruminate privately upon the opinion. A strik-
ing example of the latter is reflected in a memorandum that Powell 
dictated on April 5, in which he seems to acknowledge (to himself, 
at least) that his earlier sweeping statements regarding the protec-
tion that ultra vires suits offered directors and stockholders against 
unjustified political spending by corporate managers went too far. 
He had been dismissive of concerns that if the Massachusetts regu-
lation were struck down, minority shareholders’ interests could not 
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be sufficiently safeguarded through such lawsuits—which seek to 
establish that a corporation has acted beyond the scope of its lawful 
authority. In December, for example, with regard to Massachusetts’ 
assertion that one of its interests in the regulation in question in 
Bellotti was protecting minority shareholders from such spending, 
he had written simply: “Stockholders elect Board; they may sue.”150 
In a memorandum on an early 1978 draft of his Bellotti opinion, he 
wrote that it would “demolish the state’s argument that its interest is 
in protecting shareholders,” and declared, “In short, this purported 
state interest is frivolous.”151 In the April 5 memorandum, however, 
he stated that he had grown “inclined to eliminate from my opinion 
the reference to ultra vires.” He did not go so far as to concede Jus-
tice White’s contention that the majority opinion will undermine 
protection of shareholders, but he recognized that “the use of ultra 
vires . . . has become a seldom used antique of corporation law,” 
and that a “suit would rarely be brought under that rationale.” He 
maintained that “a complaining stockholder” could still “sue man-
agement, in a derivative action, for an alleged breach of duty” in 
which the test would be “whether management had breached its 
duty to conduct affairs of the corporation with reasonable care in 
the best interests of the stockholders.” Ultimately, Justice Powell 
concluded, “We need not get into all of this,”152 and indeed, a refer-
ence to ultra vires action as a judicial remedy available to minor-
ity shareholders was dropped from Justice Powell’s final opinion.153 
Justice White’s dissent remained unwavering that by prohibiting 
Massachusetts from defining the powers of a corporation so as to 
bar the spending in question, the Court was rendering untenable 
shareholder lawsuits that might allege a corporation had exceeded 
its powers if it chose “to finance ideological crusades which are un-
connected with the corporate business or property and which some 
shareholders might not wish to support.”154

Although at that point Justice Powell had the five votes he 
needed for a majority, he continued his efforts to persuade Justice 
Rehnquist to join the majority opinion, characterizing Bellotti as 
“one of the most important cases to come before the Court since 
you and I took our seats” six years before.155 Justice Powell wrote 
to Justice Rehnquist on April 6, “As you are a man of reason (es-
pecially when you agree with me), I would like to have about a 
ten-minute ‘shot’ at you to amplify my arguments.”156 Despite that, 
Justice Rehnquist would issue a withering dissent that proclaimed 
the majority decision as completely at odds with settled law. “There 
can be little doubt that when a State creates a corporation with the 
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power to acquire and utilize property, it necessarily and implicitly 
guarantees that the corporation will not be deprived of that prop-
erty absent due process of law,” he acknowledged, then declared: 
“It cannot be so readily concluded that the right of political expres-
sion is equally necessary to carry out the functions of a corporation 
organized for commercial purposes. A State grants to a business 
corporation the blessings of potentially perpetual life and limited 
liability to enhance its efficiency as an economic entity. It might 
reasonably be concluded that those properties, so beneficial in the 
economic sphere, pose special dangers in the political sphere.”157 

Justice Rehnquist, despite having joined the Court on the same 
day in 1972 as part of Richard Nixon’s nominations aimed at shift-
ing its jurisprudence back to the right after the Warren era,158 made 
clear that he had brought a very different understanding of the cor-
porate being’s standing in law. “So long as the Judicial Branches of 
the State and Federal Governments remain open to protect the cor-
poration’s interest in its property, it has no need, though it may have 
the desire, to petition the political branches for similar protection. 
Indeed, the States might reasonably fear that the corporation would 
use its economic power to obtain further benefits beyond those al-
ready bestowed,” he wrote. “I would think that any particular form 
of organization upon which the State confers special privileges or 
immunities different from those of natural persons would be sub-
ject to like regulation, whether the organization is a labor union, a 
partnership, a trade association, or a corporation.”159

Even after seeing a draft of the dissent in mid-April that showed 
his “shot” had made little headway with Justice Rehnquist, Justice 
Powell continued to press the matter. A three-page April 17 letter 
maintained the unfailing cordiality that characterizes Justice Pow-
ell’s correspondence, but reflected an unmistakable level of alarm. 
“If I read it correctly, your view would empower state governments 
(and possibly the federal government) to exercise what to me would 
be a shocking degree of control over expression and debate in our 
country. All artificial entities—corporations, partnerships, unions 
and associations—could be prohibited from exercising their First 
Amendment rights except” to protect their property interests “or 
to perform the specific function for which they were chartered.”160 
The letter went on to challenge Justice Rehnquist’s conceptualiza-
tion of corporate personhood: “Although no prior decision has ex-
pressly recognized corporate speech generally as explicitly as my 
opinion does, I view the trend of our decisions over the past century 
as supporting the proposition that artificial entities are treated as 
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‘persons’ for purposes of exercising and relying upon constitutional 
rights. There are a few exceptions, but all of these are quite nar-
row. It certainly is not necessary to read our cases as restrictively 
as your draft would read them.”161 Justice Powell represented the 
corporation as deeply imperiled without First Amendment protec-
tion for its political media spending. “No corporate management 
could know in advance, exactly what would be deemed ‘political’ 
or what some court would conclude had no ‘material effect on its 
business,’ ” he wrote. “As a Jeffersonian from Virginia, I view with 
increasing concern the ever burgeoning power of government over 
the lives of people. I would prefer not to extend this power to au-
thorize censorship of what is said by those who join together in 
artificial entities.”162 

In an effort to respectfully acknowledge Justice Powell’s urgent 
plea, while maintaining his own evident concern over burgeoning 
corporate power, Justice Rehnquist wrote back the same day: “I 
hope my addition to my footnote 6 will give some public indication 
of my feelings expressed in our private correspondence. I realize 
that a footnote is not the same as a ‘join.’ ”163 In that lengthy footnote 
to his dissent, Justice Rehnquist elaborated upon his view that as-
sessment of the legislative motive in the Massachusetts regulation 
should play in the Court’s consideration of the case. He indicated 
that he was more open to a skeptical assessment of that motive than 
was Justice White, but that ultimately that factor was not central 
to deciding the case—in Justice Rehnquist’s view—and that he re-
mained convinced the Massachusetts regulation should not have 
been declared unconstitutional by the majority.164

The Bellotti Legacy 

Justice Rehnquist’s arguments remained in the minority in the 
Court’s early cases on corporate political media spending follow-
ing Bellotti, but he continued to press them doggedly. He joined 
Justice Blackmun’s dissent in Consolidated Edison165 and authored 
a lengthy dissent of his own in Central Hudson,166 extending his 
argument against granting the same First Amendment rights to 
non-human entities as it does to human citizens. “In a democracy, 
the economic is subordinate to the political, a lesson that our ances-
tors learned long ago, and that our descendants will undoubtedly 
have to relearn many years hence,” Justice Rehnquist wrote por-
tentously.167 A few months before he was appointed chief justice in 
1986, he wrote in dissent in Pacific Gas & Electric Co. v. Public 
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Utilities Commission of California that extending First Amend-
ment protection to corporations based on “individual freedom of 
conscience . . . strains the rationale . . . beyond the breaking point. 
To ascribe to such artificial entities an ‘intellect’ or ‘mind’ . . . is to 
confuse metaphor with reality.”168 

In other cases earlier in the 1980s, the Court had begun to re-
shape its doctrine on corporate political media spending in a man-
ner more consistent with Justice Rehnquist’s arguments, a process 
that produced its most forceful counterbalance to Bellotti in Austin 
v. Michigan State Chamber of Commerce.169 In that 1990 ruling a 
six-to-three majority declared it constitutional to bar corporations 
from making expenditures from treasury funds for independent 
expenditures in connection with state candidate elections.170 Justice 
Thurgood Marshall wrote for the majority that because such funds 
accumulated through the “state-created advantages” bestowed upon  
the corporate form—particularly “limited liability, perpetual life, 
and favorable treatment of the accumulation and distribution of 
assets—that enhance their ability to attract capital and to deploy 
their resources in ways that maximize the return on their share-
holders’ investments,” they undemocratically advantage corporate 
beings over human citizens.171 Thus, the Austin Court did not accept 
Michigan’s regulation on the speech in question “simply because 
its source is a corporation that cannot prove, to the satisfaction of 
a court, a material effect on its business or property”―the basis 
that Bellotti had rejected.172 Rather, Austin did so because the state 
sought to prevent potential corruption through the direct trans-
fer of those advantages to the political marketplace by corporate 
managers.173 The holding was grounded in interests established as 
compelling—meaning they justified the regulation in question in 
Austin—by majorities in other cases earlier in the decade.174 

Additional legislative efforts (the Bipartisan Campaign Re-
form Act) aimed at soft-money contributions and sham issue adver-
tising, particularly corporate involvement in such practices, were 
upheld in 2002’s McConnell v. Federal Election Commission, the 
Court’s most substantial case on corporate political media spending 
since Austin. The majority opinion, by Justices Stevens and Sandra 
Day O’Connor, emphasized Congress’s century-long efforts to re-
strain corporate political activity in campaign finance legislation 
“in order to prevent ‘the great aggregations of wealth, from using 
their corporate funds, directly or indirectly,’ to elect legislators who 
would ‘vote for their protection and the advancement of their inter-
ests as against those of the public.’ ”175 
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Then the Supreme Court was reconfigured with the death of 
Chief Justice Rehnquist and the retirement of Justice O’Connor. 
Very shortly after that, it ruled in favor of a challenge to the ap-
plication of a provision of the BCRA that targeted electioneering—
political messages that evade restrictions on campaign spending by 
purporting to address issues while attacking a candidate. In 2007’s 
Federal Election Commission v. Wisconsin Right to Life, then-new 
Chief Justice John G. Roberts, Jr. declared in his majority opinion 
that it was a narrow ruling that did not affect the McConnell holding 
on the BCRA’s broader constitutionality.176 In a concurring opinion 
joined by Justices Kennedy and Clarence Thomas, however, Jus-
tice Scalia argued the Court should have gone much further.177 In 
2010’s Citizens United v. Federal Election Commission,178 the same 
group of five justices179 did just that, overruling central holdings of 
both Austin and McConnell. The Court’s latest pronouncement on 
corporate political media spending does not affect federal and state 
bans on direct corporate contributions to candidates, but it declares 
virtually all limits on expenditures by corporations to otherwise 
influence political campaigns unconstitutional. 

In his majority opinion, Justice Kennedy references First Na-
tional Bank of Boston v. Bellotti twenty-four times and character-
izes it as a holding much more sweeping and deeply grounded in 
well-established precedent than the development of Bellotti—as 
detailed in this article—and the later cases narrowing it would 
indicate. Indeed, he all but ignores those key cases that narrowed 
Bellotti, declaring after his assertion of it as controlling precedent: 
“Thus the law stood until Austin.”180 Yet Justice Kennedy main-
tained hereditary consonance with Justice Powell’s choice of fram-
ing the matter in question by declaring that the 1978 case “rested on 
the principle that the Government lacks the power to ban corpora-
tions from speaking [emphasis added].”181

Conclusion 

For better or worse, Bellotti must stand as one of Justice Pow-
ell’s most far-reaching legacies. While it was before the Court, it 
required him to draw upon all his considerable skills of judicial 
finesse and personal diplomacy to push through the holding that he 
sought. His shrewd rhetorical reframing of what was at stake, so as 
to structure his opinion throughout on abstract freedom of speech 
rather than the more problematic palpability of corporate political 
media spending, also proved crucial to his cause. In the end, resis-
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tance from other justices forced him to temper his original vision 
for Bellotti to some extent. Without such changes, Justice Powell 
might not have been able to form a majority for his opinion, and in 
the end his efforts to extend his majority beyond the minimum five 
votes needed were unsuccessful. 

Justices Rehnquist and White remained so dissatisfied with the 
result in Bellotti that each authored harsh dissents that declared the 
majority holding to be completely at odds with settled law, and both 
remained on the Court long enough to have the opportunity to help 
form majorities in a series of cases that substantially narrowed that 
holding. The battle over First Amendment protection for corporate 
political media spending continued at the Court, with major rul-
ings in the early years of the twenty-first century that would come 
down in diametrically opposing directions on the matter—in Mc-
Connell and Citizens United—and in five-to-four splits among the 
justices identical to that of the Bellotti Court that first squared off 
over the subject. This study’s analysis of Justice Powell’s papers 
documents how deeply among the justices who debated Bellotti the 
conviction ran that it represented a profoundly sharp turn in the 
Supreme Court’s First Amendment jurisprudence. Nevertheless, it 
established a firm-enough footing in the case law to allow another 
bare majority to eventually extend its reach far beyond what was 
established in 1978.
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